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89. Despite having received notice ofhis
claims in March 2008, and despite having
been served with Swinegar's lawsuit, TWC
decided to destroy the recording of the very
conversation which it now asks this Court to
rely on to terminate Swinegar's lawsuit.

Exh.24, Shimonovitz Depo, Vol. 2 at 208/2-5.

90. Shimonovitz testified that Swinegar's
March 2008 call was also recorded, and was
available for review up to, at a minimum, July
2008, three months after the filing of the
present lawsuit.

Exh. 24, Shimonovitz Depo, Vol. 2, at 211/8 
21214.

91. However, even though it is undisputed
11 that TWC had knowledge of Swinegar's

claims against it before July 2008, TWC
12 likewise chose to destroy this recording as

well.
13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Exh. 24, Shimonovitz Depo, VoL 2, at 211/8 
21214.

92. TWC's CSRs are not required to obtain a
customer's affIrmative request for equipment
before including it in their order.

Exh. 11, Pemberton Depo at 67/17 -70/20.
Exh. 12, Smith Depo at 72/7 - 73/7.

93. TWC's computerized billing system,
ACSR, automatically adds a remote to each
customer's order for every converter included
in the order.

Exh. 12, Smith Depo at 113/9 - 114/7.

94. TWC CSRs are not trained to inform, and
do not inform, customers that they will
receive a remote with every converter, or that
they will pay a separate monthly fee for each
remote they receive.

Exh. 12, Smith Depo at 117/25 - 119/9.
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95. TWC's computerized billing system,
ACSR, does not permit TWC CSRs to delete
a remote from a customer's order, even if the
customer asks that it be deleted.

Exh. 11, Pemberton Depo at 119/12-21.
Exh. 12, Smith Depo at 118/7 - 119/9.

96. Swinegar had no discussion with the
installer regarding the equipment on his work
order, did not read the work order before he
signed it and considered it to be for the work
the installer did.

Exh. 8, Swinegar Depo., pages 75-80.
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Dated: April 20, 2010 DOUGLAS CAIAFA, APLC
LAW OFFICE OF CHRISTOPHER J. MOROSOFF

By: ---.::c-=-.-=;o--;-~~,..,--;:;,-.;------
DOUGLAS CAIAFA

Attorneys for Plaintiffs
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1 PROOF OF SERVICE

2 STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

3 I am employed in the county of Los Angeles, State of California. I am over the
age of 18 and not a party to the within action; my business address is 11845 W.

4 Olympic Blvd., Suite 1245, Los Angeles, CA 90054-5095.

5 On April 20, 2010, I served the foregoing document described as:

6 PLAINTlFFS' SEPARATE STATEMENT OF UNDISPUTED AND DISPUTED
MATERIAL FACTS IN OPPOSITION TO DEFENDANT TIME WARNER

7 CABLE INC.'S MOTION FOR SUMMARY JUDGMENT

8
on the interested parties in this action by placing

_ the original

_X_ a true copy thereofenclosed in sealed envelopes addressed as follows:

9

10

11

12

13

14

H. Joseph Escher, Ill, Esq.
France Jaffe, Esq.
DECHERTLLP
One Maritime Plaza, Suite 2300
San Francisco, CA 94111-3513
(Via Email)

Steven B. Weisburd, Esq.
DECHERTLLP
300 West eh Street, Suite 1850
Austin, Texas 78701

(Via Email)

15 _ (BY MAIL) I caused such envelope with postage thereon fully prepaid to be placed in the
United States mail at Los Angeles, California.

16
_ (BY OVERNIGHT MAIL) I caused such envelope with postage thereon fully prepaid to be

17 placed in the United States mail at Los Angeles, California.

18

19
Executed on April 20, 2010, at Los Angeles, California.

I declare under penalty of perjury under the laws of the State of California that the above
20 is true and correct.

21

22

23

24

25

26

27

28

Douglas Caiafa

-26-
PLAINTIFFS' SEPARATE STATEMENT IN OPPOSITION TO MOTION FOR SUMMAR Y JUDGMENT



Exhibit 4



•,

E-Transcript of the Testimony of
Adrina Smith

Date: February 26, 2010
Volume: I

Case: SWinegar v. Time Warner Cable, Inc. .

Citywide Reporters
Phone:800/524-8525

Fax:661/255-2782
Email:citywidereporters@sbcglobal.net
Internet: www.citywide-reporters.com



\ 1
..2

)

4

5

6

1

8

9

10

11

12

13

14

15

16

11

18

19

20

21

22

23

24

25

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

",",c,,",go:.....-hie" ill ....1Ia1.L dO:5Criho:d, on 110: ar)'JiliUl~d ·IV. 1

I\nd 110: l'I'ogr,u"ming fee L< •• Ibars ,,"I~II il i\. It·s 2

110: c1~trJ;e Inl13w II"~ S!.·n..ke, on III': ar),liliunallV, )

Q Ou ytlll k"ow ,,"1~'llho: 52 CO\"\.-r,? Do ytlll 4

umkrsland my quo:slilln'! 5

MR. r,sCllER: I'm S"illl,: III uhj.:cl. vague, 6

Q /IV MR. MOROSOFI': Du you !;fIIl....: arc c,,,lunICrs 1

r~'Ceh'i"t: an 31hl;litMl:rl ",,,"i.:.: frum Timc WanICr Ihal 8

lltey :Ire ",",ying Ihal 52 fnr'! 9

r\ Y.:s, 10

Q \\'!ul i, Ihal scrvic.:'! 11

A The ~r"icc Ibal I jll'l .. 12

MR. ESCIIER: Ask.:" :md an.\....'Cr.:d. 1 )

MR, MOROSOFF: Go abc:III. 1<:

TI IE \\'ITNESS: •• Ih.: s':'Yice I d.:scribcd. Ibe 1 5

digitll cahl.:: Ihallns Ihe hro:ub;l. basic cable. lI,e 16

di!:itd li~-r,1hc On·d':III:1'uJ s':lvice. th.: int.:raeti"c 17

!:uid.: and digit:ll music, 18

Q BY MR, MOROSOFF: Does th:u cost 19

Timc Warn(\' Cable any additional mon.:y to pro,·id.: lh31 20

s.:n'ice on a S4.'Cond TV, in a custome"s home. 10 your 21

kno\\1cdJ;e? 22

MR. ESCHER: Ob~"Clion. \'3£ue, , 2)

TI-IE WITNESS: I don'l kilO"", 2 4

Q BY MR. MOROSOFF: Do.:s Tinl<: \Vam.:r !u,'': 10 do 25

125

any eXira digital programming for o:ach additional box. 1

10 )'our knowledge? 2

MR. ESCHER: Obj~"Clion. \·ague. 3

THE WITNESS: I don'l know. 4

Q BY MR.I\lOROSOFF: Arc: )'00 supposed to ask a 5

ClL~IOIll.~r if lhey \\':tllllhis eXIra sen·ice. )(lU jusl 6

do:scrilx-.J·~ 7

~lR. ESCHER: Obj':':lioll. vague. 8

lllE WITNESS: Yes. I ask them •• aCler I ask them. 9

"Du you \\'anl digilal callIe Oil the addiliOl1al1Vs .......ith 10

Iho: di~itallier. Ihe On·d':IIIJlld servke. interaclive 11

guido:. disilal •• do )'ou ....-alltlhal sen'ice on Ihe 1 2

aJJiliol\al TVs: and the CUSlomer wiJI3l1S\\'cr "yes" or 13

"IIU." 14

Q BY MR. MOROSOFF: Oka)'. Has a C\L<IOnlo:r ever 15

:t.<kl'LI )'\'U \\'hallhe digital programming fee .....as for'~ 16

A Y\'S. 17

Q \\"al do you IeII them.exaetly,....-haI youjusl 18

loldme'! 19

A Ex:ICIly. 2 0

Q Can a CUSlomc:r get an addilional cable box 21

without paying the digital programming fcc? 22

MR. ESOfER: Objection. \';lgue. 2 J

THE WITNESS: No. 24

Q BY MR. MOROSOFF: Has a CUSlomer ever lold 2 S

126

you Ih\')' dnA'1 ....'311I 10 ",",y Ihc diJ,:il.3l progl'3n1ming

f~-.: ••

,\ (No audibl.: response.)

Q ., 10 lhe: I'CSI of your n:colkCl;on?

1\ I don'l n.'C3I1.

Q Ita\'!: you cver~..:n lrain~'IIlo disC\l.\s Ihe

digital pmgnmllling fl'C wilh CIJ.'IOml'fS?

1\ I don'l rc:nl\'1nher.

Q Is tllL-re a scparale box on the ACSR syslell1 for

lhe: di~ilal prograll1ming fl'C?

,\ No.

Q 1l1~ digi"11 programming f~'C is for an

additiollal sCfVice: correct?

A V''S,

Q 8ullh31 service is nOllisll'll on the ACSR

system: conect?

MR, ESCHER: Objection. vague.

THE WI'mESS: It's in the addilional digil.3\ •• box.

equipmCIIlon package.

\ can show illO you, if you'd like me 10.

MR. MOROSOFF: Sure (bandin!:,)

We're looking, for the n.'Cord. OIl

Tillie Warner Cable, Bales Stalllped dOC\1lm.'ll1 ·0557." which

I'm );oing 10 probably mark as an exhibil. as soon as I

ha\'c a chance 10 make a copy.

127

Bul. go ahead,

THE \\1TNESS: Okay. Sec: this ilem. it says "Digil:ll

A.O. Pack··"

MR, MOROSOFF: Okay.

THE \\1TNESS: ",- 8.50'

MR. MOROSOFF: Oka)'.

TilE WITl"ESS: Thai'S whal il is.

Q BY MR. MOROSOFF: \\"al do..'S "A.O," sland f(lr~

A "Addilional oUIl.'t'-

Q So is it accurate 10 say thaI.....'hen a CUSIOIII~-r

ordo:rs an addilional box, the sysl.:m aUlomalically

char!.=~'S Ihc customer IIle CXtr:I S:!'~

A V,.,.,

Q And you. as :I CSR, do you haw Ihe abilily 10

"'ai"e lh31 52 (,-.:1

A No,

Q E,'~-r?

A No.

MR. MOROSOFF: I will mark this as an exhibil ••

lx'C3usc ....c\-c usccI il a 101- \\'ben \\'f: take a shon hn:ak

and we can have il, Ihcn:. in flOllt 0(\1$. Sony.

Q Before you add this dieital programming (a: 10

the customer's order. are you suppo5(d 10 have the

CUSIOlllCl'~I that service?

MR. ESCHER: Objection. \'lIgue.
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ORDER OVERRRULING DEMURRER
TO SECOND AMENDED COMPLAINTPlaintiffs:

l'vl:\RK SWINEGAR. a;) indi\'idual; and ICase No.: BC389755
MICHELE OZZELLO-DEZES, an individual;
Individually and on bch<:.:lf of all oth~rs

similarly situated,

7

9

6

8

10
V5.

II
TI).·fE \VARNER CABLE, [Nc.: a Delaware

12 Corporation; and DOES 1 through 1,000
lndusive,

13

l-t
Defendants.

15
1.

16
BACKGROUND

17
This is a class action for ~~stitution and injunctive relief brought by persons who have at

IS
some time between April 28, 200.\, and the present paid a rental fee to Defendant Time Warner

19
Cable, Inc. ("TWC") for the us~ of a cable television converter box and/or remote control

20
device within the state of California which they did not affinnativel~' request by name with their

21
cable service. Putative class plaintiffs Mark Swinegar and Michele Ozzello-Dezes were

22

23

24

customers ofTWC and bring this action on behalf of others similarly situated.

Plaintiffs' allegations, as reflected in their Second Amended Class Action Complaint,

rest on a single cause of action for unlawful business practices pursuant to California Business
2S

& Professions Code §17200, e/ seq., predicated on a violation of the Caq!e Television
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Consumer Protection and Competition Act of 1992, 47 U.S.c. §543(f). The Second Amended

Complaint was preceded by a Complaint, which had contained allegations pursuant to Business

& Professions Code §17200, et seq., but had phrased the alleged violation in terms of TWC

charging cable subscribers for a "converter box that plaintiffs did not need" with their cable

service. TWC demurred to the Complaint, primarily on grounds of standing, and plaintiffs

amended as of right. Plaintiffs then filed a First Amended Complaint, which contained

allegations that TWC had violated Business & Professions Code §17200, California Civil Code

§1750, and 47 U.S.C. §543(f). Plaintiffs alleged that they were charged for a converter box that

plaintiffs "did not affirmatively request by name" with their TWC service. Thereafter, TWC

served a motion for sanctions on plaintiffs. The Court heard oral argument from the parties, who

conceded that the First Amended Complaint contained defects, and the Court allowed plaintiffs

to amend pursuant to the safe harbor provision of Code of Civil Procedure §128.7. The Second

Amended ~omplaint" was subsequently filed, alleging a single cause of action for. Business &

Professions Code §17200, 'et seq.

On January 30, 2009, the Court heard oral arguments concerni~g TWC's d~murrer.

Defendant TWC argued that the first cause of action fails because the Second full:ended

Complaint is uncertain and fails to allege facts constituting a violation of 47 U.S.C. §543(f).

TWC also argued that plaintiffs have not pled facts sufficient to support standing under the

California Business & Professions Code §17200 et seq., and that the putative class is not

anlenable to certification. The Court expressed a tentative that the allegations probably

supported a cause of action for fraudulent and unfair business practices under the Business and

Professions Code §17200. It found, however, that the pleadings were currently confined to

"unlawful" business practices based on.a violati()n of 47 U.S.C. §543(f). After hearing from

both parties, the Court took the matter under submission to further cqnsider the parties1

arguments and authorities concerning whether plaintiffs could state a claim under §17200 for a

2
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violation of the Cable Television Consumer Protection and Competition Act of 1992. 47 U.S.C.

§543(f). Having so considered. the Court now issues its ruling:

II.

DISCUSSION

A. 47 U.S.C. §543(O

Defendant TWC argues that the first cause of action fails because the Second Amended

Complaint is uncertain and fails to allege facts constituting a violation of 47 U.S.C. §543(f).

Although the plaintiffs' legal theories have evolved since the filing of the Complaint, the

ultimate factual premise is the following: (1) That plaintiffs were TWC cable subscribers who

paid for and subscribed to a level of service but did not affirmatively request the equipment, Le.,

a converter box, with that service. (2) That TWC represented that their cable subscription would

be at specified rate or charge. (3) That after receiving the converter box and without their

request or consent, they were subsequentl}' charged for rental of the equipment, which was

necessary to receive their cable service. These allegations are adequately certain and defendant's

demurrer under Code ofCivil Procedure section 430.1 O(f) should be overruled on this ground.

The primary question presented concerns whether the Cable Television Consumer

Protection and Competition Act of 1992,47 U.S.C. §543(f). v.ill provide· a basis for a cause of

action pursuant to §17200, Le.• whether TWC's conduct, as alleged, is \\ithin the scope of

billing practices §543(f) seeks to prevent. Plaintiffs allege that defendant TWC has violated and

continues to violate §17200 by charging its cable customers monthly rental fees for cable

converter boxes and remote control devices (i.e., "equipment") without first obtaining the

customers' affinnative request for such equipment in violation of 47 U.S.C. §543(f) and

specifically in violation of the Cable Act's prohibition against "negative option billing."

In interpreting the language of 47 U.S.C. §543(f). the Court must look first to the WOf

or plain meaning of the statutory language. Delaney v. Superior Court (1990) 50 Ca1.3d 785. 79

3



2

3

4

5

6

7

8

9

10

II

12

.... 13

14

15

16

17

IS

19

20

21

22

23

24

U", " 25

("if the language is clear and unambiguous there is no need for construction, nor is it necessa

to resort to indicia of the intent of the Legislature"), then to the statute's legislative history, an

finally to the reasonableness of a proposed construction. rd.; MacIsaac v. Waste Mana ernen

Collection & Recycline, Jnc. (2005) 134 Cal.AppAth 1076, 1082. The relevant statute, 47 V.S.C

§543(f), provides, "a cable operator shall not charge a subscriber for any service or equipmen

that the subscriber has not affirmatively requested by name." It further statues: "a subscriber'

failure to refuse a cable operator's proposal to provide such service or equipment shall not b

deemed to be an affirmative request for such service or equipment." Thus, the plain language i

clear and would require plaintiffs to plead that they did not affirmatively request equipment fro

their cable operator and that it was nonetheless supplied and billed to plaintiffs.

Defendant argues that §543(f) requires only "consent" to be charged for equipment,

rather than an actual "affirmative request" for the equipment "by name" as expressly provided

by the words of the statute themselves. The Court recognizes that the argument between the

parties concerning whether §543(f) requires only "consent" rather than a "request" is largely the

result of plaint!ffs' representations that a signature on a work order may not be an affirmative

request and is therefore insufficient to comply with the statute. Additionally, there were

discussions at oral argument concerning whether the procedures for obtaining cable service on-

line, through TWC's website, would be sufficient. The Court cannot resolve these questions at

this stage and expresses no ruling on whether a work order signature for either of putative

representatives Mark Swinegar and Michele Ozzetlo-Dezes, or an on-line billing request for

cable service accompanied by equiprnent, would comply with §543(f), without knowledge of

TWC's specific billing practices during the applicable time period and without evidence

concerning how the representative plaintiffs were billed or requested their service or equipment.

However, the Court finds that the plain language is unambiguous and that the statute

unequivocally requires an "affirmative request by name." This interpretation is supported by the

4
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second sentence of the statute that "a subscriber's failure to refuse a cable operator's proposal to

provide such service or equipment shall not be deemed to be an affirmative request for such

service or equipment.". An interpretation of affinnative request to "assent" would directly

contradict the words of the statute and the clear purpose of the Act, which was to protect

consumers and promote competition through regulation of cable operators. Although more

limited in scope, §543(f) is a consumer protection statute as is Business Professions Code

§17200. That a cable subscriber must make an affirmative request for cable service or

equipment is underscored by the legislative history of the Act, which addressed "negative

option" billing. See 16 C.F.R. §310.2(t)("A 'negative option feature' is any provision under

which the consumer's silence or failure to take an affinnative action to reject goods or services

or to cancel the agreement is interpreted by the seller as acceptance of the offer.") The Court

does not see that it should depart from the statute's plain language in light of §543(f)'s purposes

and-legislative history.

The Court recogniies that this case is different from those addressed in FCC opinions

briefed by the parties concerning negative option billing; as the practices here concern signing

up a subscriber for an initial cable sen·ice, rather than rearranging the way the same services or

equipment are offered. See for example, In re Warner Cable Commc'ns, 10 C.F.F.R. 2103,2105

1i13 (Jan.19, 1995) and other cases cited in defendant's memorandum at 5-6. In re Monmouth

Cablevision 10 F.C.C.R. 9438 (Aug. 11, 1995), the case relied on by plaintiffs, is nearer to this

case as it concerned a fundamental change in the way equipment was offered, i.e., a monthly

rate of $1.00 per unit versus a $5.00 charge for purchase of remote control but is still not on

point. More instructive is the Federal Communication Commission's Final Rule, which lists a

number of practices that might violate its rate regulation rules, depending upon individual

circumstances. See 59 Fed. Reg. 17,961, 17,970-71169 (Apr. 15, 1994). The FCC concluded in

relevant part:

5



[T}hc delivery of new packages (ironically intended to represent subscriber choice)

2 without an affirmative assent from the subscriber may. violate negative option

3 requirements and result in a refund to the customer. Adding previously unneeded

4 equipment and charging for that equipment in order to provide customers with the same

5 services they received previously may also be an evasion of our rules. Operators must

6 realize that these and similar practices, and other practices which directly violate or

7 evade our rules \",ill not be permitted, and that sanctions will be imposed in appropriate

8 circumstances.

9 Id. This language certainly suggests that the Court should analyze the practices alleged by

10 plaintiffs on the facts rather than by narrowly construing the pleadings and interpreting §543(f)

II in the hypothetical. Ultimately, §543(f) is a consumer protection measure that preserves the

12 ability of state govenunent to regulate negative option billing. The Court, as it did when it

13· addressed the parties' arguments in oral argument: finds there is credence in plaintiffs'. argument
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that TWC, to· comply with §543(f) must either receive plaintiffs' separate affirmative request for

equipment (whether by signature or.by selecting the equipment via a TWC website), or price the

extra rental fee in with the entire package.

Defendants raise several authorities, such as Belton v. Comcast Cable Holdings. LLC

(2007) 151 CaLApp.4th 1224 and Dietz v. Comcast Cable, 2007 U.S. Dist. LEXIS 51388 (N.D.

CaL July 11, 2007), to say that plaintiffs' interpretation of section 543(f) has been rejected by

courts. Belton was a case brought by a blind cable subscriber who ordered the provider's music

channels but had no need to access, or desire to pay for, the "basic cable" tier that the provider

required he purchase as a "buy through" tier to receive the music channels. The Court notes that

the case was on appeal from a grant of summary adjudication in favor ofComcast Cable, not on

demurrer. The appellate court held that the evidence showed "both plaintiffs understood" they

were purchasing the services they requested, and in fact agreed "under protest" to subscribe. Id.

6
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at 1236-37. Here, at the pleading stage the COllrt has no evidence before it of an agreement by

plaintiffs, which might as a matter of law constitute an "affin:native request" as allowed by

§543(f).

Moreover, the federal opinion Dietz had more relevance to plaintiffs' pleadings before

they were amended concerning the theory tha~ plaintiffs were billed for equipment "they did not

need" with that service. Plaintiffs no longer pursue that theory. The holding in Dietz is also

limited to, but may instruct, the impending class certification question of whether plaintiffs'

class allegations would be typical of the claims or defenses of the class representatives pursuant

to Fed. R. Civ. Proc. Rule 23(a)(3). Notably, the court found that "plaintiff did request

equipment by subscribing to the Digital Silver premium package" and therefore "Comcast's

defense will have special applicability to plaintiffs individual facts ... [t]he same cannot be true

for all the unnamed putative class members plaintiff seeks to represent." Deitb at 12-13 (citing

Belton 151 CaLApp. 4th 1224). The Court cannot conclusively fmd that the representative

plaintiffs requested their equipment when the pleadings state otherwise. Neither does the

holding in Detiz support striking the class allegations at the pleading stage.

B. Plaintiffs' standing

Defendant also argues that plaintiffs have not pled facts sufficient to support standin

under California Business & Professions Code §17200 et seq. After Proposition 64, no privat

pJaintiffhas standing under that section unless he pleads that he "suffered injury in fact and [has

lost money or property as a result of' defendant's alleged violation. Id. §17204. Few cases sinc

Proposition 64's passage have directly addressed what constitutes injury in fact or loss ofmone

as a result of unfair competition for purposes of deteffilining standing. However, a fe":,, cas

decided since Proposition 64's passage found that an expenditure of money due to th

defendant's acts of unfair competition are sufficient to constitute injury in fact. See e.g., Aron v

U-Haul Co. of California (2006) 143 Cal. App. 4th 796, 802-803 (plaintiff alleged he w..

7
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required to purchasc cxcess fuel when returning rental truck); see also Laster v. T-Mobile USA

Inc. (S.D. Cal. 2005) 407 F. Supp. 2d 118 I. 1194 (defendants advertised cellular phones as free

or substantially discounted when purchases with cellular telephone service, but plaintiffs were

required to pay sales tax on the full retail value of the phones).

TWC reads Plaintiffs avcnnents too narrowly. TWC relies on Buckland v. Thresholc

Enterprises. Ltd. (2007) 155 Cal.AppAth 798, Hall v. Time Inc. (2008) 158 Cal.App.4th 847

Medina v. Safe-Guard Prods. (2008) 164 Cal.AppAth 105, and Peterson v. Celleo P'ship (2008

164 Cal.AppAth 1583, to say that the mere fact that a plaintiff paid money to a defendant for a

product or service at a time when it was subject to an allegedly unfair deceptive practice i~

insufficient to support standing. But Plaintiffs' Second Amended Complaint does not allege

merely that Plaintiffs paid money to a defendant for a product or service at the time when it was

subject to an allegedly unfair deceptive practice, such as buying deceptively marked skin cream

where one is not deceived (Btlckland), or such as buying a book that was allegedly subject to an

unfair and deceptive practice when the plaintiff did not allege he did not want the book (Hall)

Medina a.lld Peterson are inapposite on these facts because those cases found that actual

economic injury was not suffered by individuals who bought actual and effective insurance from

an unlicensed agent based on remote grounds that the agent was unlicensed.

Plaintiffs' Second Amended Complaint alleges that both representative plaintiffs received

converter boxes and remote control devices from TWC, both plaintiffs paid rental fees to TWC

for the use of those cable converter boxes andlor remote control devices, that defendant received

substantial sums of money from plaintiffs and other similarly situated subscribers as a result 0

its Wllawful business practices, and each plaintiff has lost money as a result of defendant'~

unlawful business practices, specifically all amounts paid by them for rental of equipment they

did not affirmatively request by name. See SAC '~6-S I. These allegations are adequate tc

support plaintiffs' standing.
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Defendant also argues lhat plaintiffs must show they relied on TWC's unlawful conduct

The parties and cases interpret the "as a result or' language of Proposition 64 differently, whicl

as Hall v. Time Inc., 1S8 Cal. App. 4th 847,855 0.2 put it, refers to the causation element of

negligence cause of action, citing to Ladd v. County of San Mateo (1996) 12 Cal. 4
1h

913, 917

and to the justifiable reliance element of a fraud cause of action, citing to Engalla v. Permanent

Medical Group. Inc. (1997) 15 Cal. 4th 951, 974. The negative option billing provision reflecte

in §543(f) prohibits charging subscribers for equipment or services they did not affirmativel

request by name, and the conduct can not be understood to sound in misrepresentation or fraud

although the allegations do support the concept of nondisclosure. When plaintiffs subscribed t

their cable service, they could not rely on a contingency (whether or not TWC would bill the

for equipment they did not request) that had not occurred, but they certainly relied on the pric

tenus TWC represented and the assumption that they would be treated in accordance with th

law. Requiring otherwise would in many cases read the "unlawful" prong out of the statute

Plaintiffs have shown the required reliance and causal nexus between TWC's practices and th

loss of plaintiffs' money as a reS\1lt of the charge of a rental fee for equipment they did no

affimlatively request by name. Thus, plaintiffs have standing to pursue their VCL claims.

III.

COi\CLUSION

Defendant TWC's demurrer [0 Plaintiffs' first cause of action pursuant to Business &

Professions Code §17200, et seq. premised on a violation of 47 U.S.c. §543(f) is overruled on

all grounds stated in this order. Defendant tv answer or otherwise appropriately respond by

March 16,2009.

The case is set for a Further Status Conference in Dept. 307 on March 23, 2009 at 2:30

p.m. Parties to each serve and file their o\\n separate Further Status Conference Statement by

9
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March 19, 2009, addressing what discovery is needed, anticipated motion practice, ADR

interest, if any, and anticipated date for hearing a motion for class certification.

Dated: February 23, 2009
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